STATE OF CALI FORNI A
AGRI CULTURAL LABCOR RELATI ONS BOARD

In the Mitter of:

APOLLO FARMS, No. 75-RC127-M

Enpl oyer,
2 ALRB No. 39
and

UN TED FARM WRKERS
G- AMER CA, AFL-A QO

Petitioner,

and

VESTERN CONFERENCE COF
TEAVBTERS, ACGRI CULTURAL
DVISION | BT, AND I TS
AFFI LI ATED LOCAL UNI ONS
166, 186, 274, 542, 630,
865, 890, 898, and 1973,

| nt er venor .
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In this case, we confront a question of the admssibility
of a declaration in the absence of the declarant at a post-election
obj ections hearing and the admssibility and weight to be accorded
hear say evi dence t herein.

An el ection was held on Septenber 25, 1975 anong the
enpl oyees of Apollo Farns, on a petition for certification filed by
the Lhited FarmVWrkers of Averica, AHL-AQO( " UFW') . The
Ve¢stern Conference of Teansters (" Teansters") intervened and
received a ngjority of the votes cast.? Thereafter, the UFW
filed objections to the election, alleging that the enpl oyer had
threatened workers that they woul d not be rehired the fol |l ow ng

year if they voted for the UFWand that the enpl oyer

YThe tally was Teansters - 14; UFW- 7; void ballots - 1.



told workers they woul d be better off under a Teansters contract.Z
I n support of the allegations, a UFWorgani zer, Javier
Sandoval , testified over the enployer's objections as follows: on
the day before the election, a UFWobserver predicted that the UFW
woul d win, and that he hadn't heard of any threats by the enpl oyer
or the Teamsters. However, on the norning of the election, the
observer said that he had noticed a conplete change among the
wor kers — al though he did not know the cause — and he now t hought
there was just a chance that the UFWwoul d be victorious.
Additionally, when the election results were announced, show ng a
Teanmster victory, a worker named Rogelio Zanmora pointed at Sylvio
Bernardi, a managing partner in Apollo Farms, and shouted, "M.
Bernardi threatened the illegals." Zanora explained that the
previous night, another worker, Salvador Ramps, had tol d himthat
Bernardi had threatened himand other workers that if they voted
for the UFW the followi ng year they woul d not be rehired, and that
they had to vote for the union they already had, i . e., the
Teansters. Throughout the conversation between Zanora and Sandoval ,
the other assembl ed workers were nervous and angry, and Ber nar di

kept trying to get themto return to work

Z0xher UFWoobjections, challenging the acceptance of Teansters
dues deduction cards obtai ned under a pre-Act collective bargai ni ng
agreenent to determine show ng of interest, were dismssed on the
ground that natters relating to the sufficiency of enpl oyee s%?port
are not reviewable in a post-el ection obg ections proceeding. ¢

. Admn, Gde, 820315(c). The WPWfiled a request for review
of those dismssals, relying in part on the pendency before the
Galifornia Suprene Qourt of a case testing the legality of certain
pre- Act Teanst er - enpl oyer col | ective bargal ni ng agreenents. Bradl ey
v. Church, S. F. 23278. Snce the filing of the request for _
review the Suprene Gourt has vacated its previous order %;antlng
the UPWs petition for hearing in that case, and renanded Bradl ey
tothe Gourt of Appeal. Ve reaffirmthe dismssal s and deny the
request for reviewon the ground previously stated.
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Later in the day, when Sandoval returned to the ranch seeki ng nore
I nfornation about the alleged threats, an unidentified worker cane
up to himscreaming that the election "wasn't fair" because
workers who were illegal s had been threatened. As the worker said
this, he pointed at Bernardi. Bernardi was wthin hearing

di stance of the enpl oyee but did not respond and appeared nervous.
Sonetine thereafter, Sandoval attenpted to obtain a declaration
about the threats fromRanos, but Ranos said he was afrai d of being
deported and ref used.

The only other URWevi dence was a decl arati on by
Rogel io Zanora, admtted over the enpl oyer's objection after a
UFWI egal assistant testified that Zanora had left for Mexico
15 days before the hearing. The Zanora decl aration stated that
the night before the el ection, when a group of Apollo Farns
enpl oyees net to talk about the el ection, Salvador said not to
vote for the UPWbecause Del fino Bernardi had told himthat if
the workers voted for the UFW he woul d not hire themthe
followng year. Salvador's |last nane was not given.

Two enpl oyer w tnesses denied that any threats had been
nade or that the enpl oyer had expressed a preference for the
Teansters. Jose Canacho, an Apol |l o Farns enpl oyee who supported
the Teansters and had served as a conpany observer at the
el ection, testified that he had spoken to a nunber of Apollo
workers individual |y and at a neeting the evening before the
el ection, and that he had heard no nention of a threat by Bernardi
then or any other tine. He introduced a copy of a |eaflet
distributed by Bernardi to all Apollo workers. The flier stated
that workers were free to sign or not to sign an authorization

card, that they
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coul d vote regardl ess of whether they had signed a card, and that
they could vote by secret ballot "for the union of your choice" or
for "no union if that is your choice.” It contained neither
threats nor a preference between the conpeting unions. Canacho
testified he had never heard Bernardi tell the workers that they
woul d be better off under a Teanster contract, although Canmacho
hi nsel f had urged workers to vote Teanster.

Sylvio Bernardi testified as follows: he never told
Ranos or anyone el se that they would not be rehired if they voted
for the UFW he had no way of know ng whether any of his workers
were illegals; he had no preference as to how his enpl oyees vot ed;
and his only communi cation with his workers on the subject was to
tell themthat they were free to vote as they pleased, which he
stated both orally and in the leaflet. After the announcenent of
the election results, he sawthat Zanora and ot her workers were
upset, and he decided to let themrelax for half an hour before
returning to work. He saw Zanora was gesturing, but he did not
see himpoint. He could not hear what Zanora or other workers
wer e sayi ng because of noise froma nearby tractor.

As the preceding recital denonstrates, the UPWs
evidence suffered fromtwo defects. First, its entire case rested
on hearsay. Second, admssion of the Zanora decl arati on when the
decl arant was absent fromthe hearing and was t hus unavail abl e
for cross-examnation violated Section 20390 (a) of the Board s
regul ations (8 Gal. Admn. Gode, 820390 (a) ), which provides in
part: "Al wtnesses [at post-election objections hearings] shall

be examned orally and under oath." (Enphasis added. )&

YThat regulation is patterned closely on Section 102. 66
of the NNRB's Rul es and Regul ations, which provides in
pert|h nent part, "Wtnesses shall be examned oral |y under
oath.”
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Because of that regulation, we hold that it was error to admt
the Zanora declaration. As to the hearsay character of Sandoval 's
testinony, we find no error in the admssion of such evi dence since
the sane regul ation provides that in objections hearings, "Srict
rules of evidence shall not apply.” 8 Gi. Admn. (xde, 820390
(a). The purpose of that provision is to provide necessary
flexibility in an investigative proceeding, free fromthe conpul si on
of technical evidentiary rules.

However, the weight to be accorded such hearsay evi dence
is another natter. The obvious difficulty posed by hearsay testinony
is that the opposing party has no opportunity to cross-examne the
person wth the first-hand know edge -- here, Salvador Ranos -- in
order to test his veracity, perception or nenory. The inpact of
that deprivationis well illustrated here. Athough Sandoval
testified that Zanora inforned himthat the threats were nade by

|vio Bernardi, Zanora' s own declaration, witten the day of the

election, states that he was told the threats cane fromDel fino

Bernardi. It is undisputed that no Delfino Bernardi is associ at ed
wth Apollo Farns.? Thus, without cross-exam nation

of Ranos, there is no way to determne wth any certainty the source
of the alleged threats¥ which, if

“To add to the confusion, the UFWs objections petition
attributed the threats to "Dino Bernardi." Sylvio Bernardi's
father, the other managing partner of Apollo Farms, is named Dino
Bernardi, a name nuch closer in sound to "Delfino". However, Sylvio
testified that his father never communicated with the enpl oyees
because his larynx was renoved in 1963 and his only |anguage was
Italian. Dino was present at the hearing. Wen hé was pointed out
%ﬁ Sapdoval, Sandoval said he was not the person who nade the

reats.

s’Sandoval testified that sone Apollo workers called Sylvio
Bernardi by the name "Delfino". The _enpl oyer contended that Ranos
gg?/fhave been referring to a wholly different enployer, Louis

i no.

2 ALRB No. 39 - 5-



proven, mght well have been grounds for setting aside the
election. See Royal Packing Conpany, 2 ALRB No. 29 (1976).

In view of the seriousness of the conduct charged, the

absence of any nonhearsay evidence in support of the allegations,
and the credible denials by the enployer's w tnesses,
we decline to set aside the election on the basis of such hearsay
testinony. &
The Western Conference of Teansters, Agricultural
Dvision, IBT, and its affiliated |local unions 166, 186, 274, 542,
630, 865, 890, 898, and 1973, is certified as the excl usive
bar gai ning agent of all agricultural enployees of the enployer.
Certification issued.
Dated: February 27, 1976
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9 n viewof the failure of the UFWto prove the
conduct al |l eged, we need not now deci de whet her and under
what circunstances the bargai ning order which it requested in
this case may be avail abl e under the ALRA as a renedy for
enpl oyer m sconduct .
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